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4 February 2010

The Class Actions Sub-committee
The Law Reform Commission
20" Floor, Harcourt House

39 Gloucester Road

Wanchai, Hong Kong

Dear Sirs
Class Actions

The Hong Kong Institute of Directors (“HKIoD”) is pleased to forward our response
to the captioned paper.

HKIoD is Hong Kong’s premier body representing professional directors working
together to promote good corporate governance. We are committed to contributing
towards the formulation of public policies that are conducive to the advancement of
Hong Kong’s international status.

In relation to the captioned paper, we have gone through the processes of consulting
our members and conducting focused review by our Corporate Governance
Committee under the chairmanship of Mr Henry Lai. Hence, the response
represents our consolidated collective views.

Should you require further information regarding our response, please do not
hesitate to contact me on tel no. 2889 9986.

With best regards

Yours sincerely
THE HONG KONG INSTITUTE OF DIRECTORS

Dr Carlye Tsui
Chief Executive Officer

Enc
cc  Dr Kelvin Wong, Chairman of Council, HKIoD

Mr Henry Lai, Council Member, HKIoD &
Chairman, Corporate Governance Committee
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4 February 2010
HKLRC Consultation Paper - Class Actions (November 2009)

The Hong Kong Institute of Directors (“HKIoD”) is pleased to announce its position
regarding the captioned Consultation Paper.

The HKIoD appreciates the Law Reform Commission Class Actions Sub-committee’s
conscious regards of the “need for caution” when introducing a class action regime, and finds
the Consultation Paper to have provided a useful framework for the Hong Kong public to

consider the merits and appropriate safeguards.

The HKIoD believes that the ability to initiate and conduct class actions can be a useful
addition to supplement the tools and options available to shareholders in protecting their
rights. The prospect of facing class actions from shareholders can have the effect of
prompting company directors to have a stronger sense of obligation, whether to the
controlling shareholder or to the minority shareholders, in their disclosure, internal control

and compliance practices.

The HKIoD is mindful that the adoption of a class action regime can produce its own social
problems, most notably in the well-justified fear of promoting unnecessary, unmeritorious
litigation. There should be appropriate mechanisms to certify the adequacy of the
representative claimant, to ensure that the representative claimant (and its legal
representatives) has the ability to fund the action and satisfy any adverse costs order that
might be awarded against it. In addition, the court should be allowed to order or otherwise |

require “security for costs” in appropriate cases, so as to prevent abuse.

The high costs of litigation have always been a significant hurdle for many would-be litigants
who might otherwise have meritorious claims. This is especially so when a single litigant or
consumer is claiming against a large company with substantial resources at its disposal to
mount a defence. A class action regime can improve the access to justice by aggregating
claims involving similar issues. But even so, a class of such claimants may still not be able to

meet the financial burden associated with a class action.

Although we do not at this stage express any views on the mode of funding to assist plaintiffs

of limited means, we agree that attention should be given to devise an appropriate solution if a
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class action regime in Hong Kong were to achieve its effect and purpose.

Given that class actions will be taken as a means for sharcholders of Hong Kong-listed
companies to seck remedy for or in respect of company law or securities law violations, we
are mindful that many potential defendants are companies incorporated in jurisdictions
outside of Hong Kong. Some of these companies may also have listed shares on exchanges in
other places in addition to Hong Kong. It is conceivable that potential plaintiffs in these
jurisdictions (the place of incorporation and the jurisdictions in which the shares are listed)
may all seek to organise themselves to institute in their respective jurisdictions class actions
for damages arising from same or similar allegations (e.g., financial irregularity, fraud, etc.).
Either jurisdiction could have a legitimate stake of claim to be the appropriate place to
adjudicate the dispute filed there, at least as to matters in which it has jurisdiction. We urge
the Government and/or the LRC Class Actions Sub-committee to assess the likelihood of
class actions in multiple jurisdictions involving the same defendant on similar issues, and
when that happens, whether and how those cases can or should be consolidated or removed
from one jurisdiction to the other.

In similar vein, we recognise that, due to Hong Kong’s status as an international market, many
potential plaintiffs would actually reside in jurisdictions outside Hong Kong. We agree with
the Consultation Paper that a rigid exclusionary rule should not be favoured. We do not object
to requiring class members residing in foreign jurisdictions to opt in. Class members of
different jurisdictions are subject to different legal restrictions or controls (e.g., foreign
exchange), thus potentially giving rise to separate legal or regulatory issues peculiar to them.
It may be appropriate, perhaps even necessary, to require class members residing in foreign
jurisdictions to organise into their own sub-class. We urge the Government and/or the LRC

Class Actions Sub-committee to further assess these related issues.
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