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欲戴皇冠，必承其重 上市公司董事及高層人員的責任

Securities and Futures Commission

證券及期貨事務監察委員會

Heavy is the head that wears the crown
Liabilities of directors and senior executives at listed companies

R
ecent enforcement actions 
taken by the Securities and 
Futures Commission (SFC) 
against a number of listed 

companies serve as a reminder that 
directors and senior management owe 
very important duties to their 
companies and shareholders.

These duties are complex and getting 
more so. Company directors and senior 
executives must be inquisitive, 
professional and diligent to do their jobs 
properly and with integrity. They  are 
not only responsible for ensuring that 
the company is profitable and well-run, 
but also  for protecting minority and 
majority shareholders.

Crucial roles

No matter how complicated the situation is, company directors and senior executives should keep in mind basic rules and principles of directors’ duties which serve as good guidance for safeguarding their companies and shareholders and avoiding regulatory attention.
Company directors and officers should act in good faith and in the best interests of the company and all shareholders. They should exercise due care, skill and diligence as well as independent judgement. They should also exercise their powers for proper purposes. 
Most importantly, they must always avoid actual or potential conflicts of interest and refrain 

from making undisclosed profits. Implementing proper internal controls 
and fostering a culture of good 
corporate governance will also help 
reduce the incidence of fraud and 
misconduct in our markets. 

Although independent non-executive 
directors (INEDs) do not take part in the 
daily management of companies, they 
nonetheless serve a very important role in 
supervising management and protecting 
shareholders’ interests. When they have 
disagreements with the board or believe 
that shareholders’ interests are 
oppressed, they should openly 
communicate their views to all 
shareholders and, if they choose to 
resign, provide substantive reasons for 
their resignations.

Directors and senior officers who fail to perform their duties can expect lawsuits brought by shareholders  as well as regulatory investigations and enforce-ment actions taken by the SFC if the company or its shareholders are materially harmed as a result.
Corporate fraud and misfeasance

The Hong Kong financial markets are 
recognised internationally as fair, open 
and transparent. However, recurring 
incidents of corporate fraud and 
misconduct involving listed companies 
threaten to blemish this reputation and 
harm our markets and investors.

Despite the SFC’s stronger enforcement 
efforts, there have been cases involving 

corporate fraud, misleading financial  statements, serious conflicts of interest and failure to disclose inside information. The SFC is conducting a large number of investigations into such cases, many of which involve alleged dereliction of duties on the part of directors and senior executives. If all of these allegations are proven, there are potentially very significant investor losses.
The key issues in these cases include outright fraud by dominant directors or senior executives who are usually company controllers. Some company controllers were found to put their own interests before those of the company and its minority shareholders. We also noticed other directors or senior executives deferring to a dominant company controller by relinquishing their responsibilities or accepting compromised roles which prevent them from properly discharging their own duties. 
There were also instances where INEDs did 
not act as a check and balance on executive 
directors and failed to thoroughly consider 
whether certain commercial proposals were 
economically sound and in the interests of 
all shareholders. In addition, some boards 
and senior executives did not have proper 
controls to identify and track inside 
information, and to disclose it as soon as 
reasonably practicable.

Senior management accountability

The key priorities for the SFC’s investigations and enforcement actions include fraud, misleading financial statements and serious conflicts of interest. 
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To hold directors and senior executives accountable for their actions, the SFC will continue to use all the enforcement powers available to it under the Securities and Futures Ordinance (SFO). This is one of the most effective ways to change corporate behaviour and dissuade future misconduct. For example, the SFC has power to:
Seek injunctive and other orders 
for restitution or damages against 
anyone, including a director or 
senior officer, who has contravened 
the SFO.

Obtain court orders for breaches by 
current and former directors and 
executives that resulted in losses to 
listed companies. For instance, the 
SFC may seek disqualification 
orders for up to 15 years and orders 
that the relevant directors pay 
compensation.

Seek disqualification and other 
orders directly against any officer 
who failed to take reasonable 
measures to establish proper 
safeguards to prevent market 
misconduct, even if the officer did 
not personally engage in the 
misconduct.

Extend criminal liability to a 
company’s officers where an 
offence was committed with their 
consent, involvement or otherwise 
attributable to their recklessness. 
Officers who committed offences 
are liable to a maximum of 10 years’ 
imprisonment and a fine of up to 
$10 million.

Case in point

In a serious case of fraud and misleading financial statements before the Market Misconduct Tribunal (MMT), the SFC pursued the company executives of Greencool Technology Holdings Limited who enabled the fraud by failing to discharge their duties. The chairman allowed Greencool’s net assets to be grossly inflated in its annual accounts over 

several years, and its Mainland  subsidiaries provided false accounts to the group’s auditors. The company’s senior executives either knew of the fraud, or were reckless or negligent as to whether the accounts were false or misleading. The MMT agreed with the SFC’s allegations and found some of them culpable of market misconduct. 

To compensate the victims, the SFC commenced parallel court proceedings to seek compensation for more than 1,300 minority shareholders and obtained an injunction to freeze assets worth up to $1.2 billion.
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證
券及期貨事務監察委員會

（證監會）最近對數家上

市公司採取執法行動，對

董事及高層人員而言是一

個提醒，因為他們對公司

和股東負有十分重要的責任。

這些責任殊不簡單，而且愈趨複雜。董事及

高層人員必須主動求知，並以專業及勤勉盡

責的態度，恰當而持正地工作。他們除了要

確保公司能賺取盈利及運作暢順外，還要保

障小股東和大股東的權益。

擔當重要角色

無論情況有多複雜，公司董事及高層人員

都要緊記有關董事責任的基本規則和原

則，才能保障公司及股東，以免受到監管

機構的調查。公司董事及高層人員有責任

真誠地以公司及所有股東的最佳利益而行

事。他們應以適當的謹慎、技能及勤勉行

事，並凡事作出獨立的判斷。他們亦應為

恰當目的而行使權力。

最重要的是，他們必須避免實際或潛在利

益衝突，及嚴禁賺取未經披露的利潤。落

實適當的內部監控措施及發展良好的企業

管治文化，也有助減少市場上的欺詐及失

當行為。

雖然獨立非執行董事不會參與公司的日常

管理，但他們在監督管理層及保障股東利

益方面肩負重任。當他們和董事局出現意

見分歧，或認為股東的利益被剝削時，便

應公開地向全體股東表達意見；及如他們

選擇辭任，便應就此提供具體理由。

董事及高級行政人員如沒有履行其責任，

導致公司或股東蒙受重大損失，可能會面

臨股東訴訟、監管機構的調查及證監會的

執法行動。

企業欺詐及不當行為

本港金融市場在國際間以公平、開放及透

明見稱，但由於涉及上市公司的欺詐和失

當行為屢見不鮮，可能令這個美譽蒙上污

點，並傷害我們的市場和投資者。

儘管證監會已採取更強硬的執法行動，但

仍然有涉及企業欺詐、具誤導性的財務報

表、嚴重的利益衝突及沒有披露內幕消息

的案件。證監會正就有關案件進行大量調

查，當中有許多案件涉及針對董事和高層

人員的失職行為。假如有關指控全部屬

實，可能會對投資者造成龐大損失。

這些案件中的主要問題包括主導的董事或

高層人員（通常是公司的控制人）公然欺

詐；某些公司控制人被揭發他們以個人而

非公司及其小股東的利益為先。我們亦察

覺有其他董事或高層人員為了順從具主導

地位的公司控制人的意願，而放棄履行本

身的職務，或接受妥協，並扮演有礙他們

恰當地履行責任的角色。

除此之外，某些獨立非執行董事未有發揮他

們對執行董事的制衡作用，在履行職責時沒

有徹底查問各項建議在商業上是否穩健和是

否符合所有股東的利益；亦有某些董事局及

高層人員沒有制訂適當的監控措施，以確保

董事局知悉內幕消息，及在合理切實可行

的範圍內，盡快而適當地作出披露。

高級管理層的問責性

證監會的調查及執法行動重點針對欺詐、具

誤導性的財務報表及嚴重的利益衝突。

為確保董事及高層人員對他們的行為問責，

證監會將繼續運用《證券及期貨條例》所賦

予的所有執法權力。這是改變企業行為及勸

阻人們在日後從事失當行為最有效的方法之

一。以下是證監會行使權力的例子：

案例回顧

在近期一宗案情尤其嚴重、涉及欺詐及具

誤導性的財務報表的市場失當行為審裁處

可尋求法庭對涉及違反《證券及期貨

條例》任何條文的事項的任何人（包

括董事或高級行政人員）作出強制令、

回復原狀令、賠償令及其他命令。

可對現任及前任董事和行政人員導致

上市公司有所損失的違規事項採取行

動及取得法庭命令。舉例說，證監會

可尋求法庭頒布最長為期15年的取消

資格令，以及使相關董事須作出賠

償。

可尋求法庭直接對未能採取合理措施，

以就預防市場失當行為確立適當保障

措施的任何高級人員發出取消資格令

或其他命令，即使該高級人員並非親

身涉及該失當行為。

凡公司任何高級人員同意及參與干犯

罪行，或有關罪行可歸因於該人罔顧

實情或罔顧後果所致，則證監會可尋

求將刑事法律責任引伸至該名人士。

犯下罪行的高級人員，最高可被監禁

十年及罰款1,000萬元。

案件中，證監會向因沒有履行職責而促使

欺詐發生的格林柯爾科技控股有限公司的

高層人員追究責任。該公司主席容許公司

在數個年度的周年帳目中將其資產淨值嚴

重誇大，公司的內地附屬公司亦向該集團

的核數師提供了虛假帳目。格林柯爾高層

人員早已知悉欺詐事件，或是罔顧有關帳

目是否屬虛假或具誤導性，又或對此有所

疏忽。該審裁處同意證監會提出的指控，

並裁定部分董事及高層人員行為失當。

為向受害者作出賠償，證監會在法院展開

法律程序，尋求向1,300多名小股東作出賠

償，並取得了強制令，將價值達12億元的

資產凍結。
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