Corporate Governance

Securities and Futures Commission
S NEERREREE

ecent enforcement actions
taken by the Securities and
Futures Commission (SFC)
against a number of listed

companies serve as a reminder that
directors and senior management owe
very important duties to their
companies and shareholders.

These duties are complex and getting
more so. Company directors and senior
executives must be  inquisitive,
professional and diligent to do their jobs
properly and with integrity. They are
not only responsible for ensuring that
the company is profitable and well-run,
but also for protecting minority and
majority shareholders.

Crucial roles

No matter how complicated the
situation is, company directors and
senior executives should keep in mind
basic rules and principles of directors’
duties which serve as good guidance for
safeguarding their companies and
shareholders and avoiding regulatory
attention.

Company directors and officers should
act in good faith and in the best interests
of the company and all shareholders.
They should exercise due care, skill and
diligence as well as independent
judgement. They should also exercise
their powers for proper purposes.

Most importantly, they must
always avoid actual or potential
conflicts of interest and refrain

from making wundisclosed profits.
Implementing proper internal controls
and fostering a culture of good
corporate governance will also help
reduce the incidence of fraud and
misconduct in our markets.

Although independent non-executive
directors (INEDs) do not take part in the
daily management of companies, they
nonetheless serve a very important role in
supervising management and protecting
shareholders’ interests. When they have
disagreements with the board or believe
that  shareholders’ interests  are
oppressed,  they  should  openly
communicate their views to all
shareholders and, if they choose to
resign, provide substantive reasons for
their resignations.

Directors and senior officers who fail to
perform their duties can expect lawsuits
brought by shareholders as well as
regulatory investigations and enforce-
ment actions taken by the SFC if the
company or its shareholders are
materially harmed as a result.

Corporate fraud and misfeasance

The Hong Kong financial markets are
recognised internationally as fair, open
and transparent. However, recurring
incidents of corporate fraud and
misconduct involving listed companies
threaten to blemish this reputation and
harm our markets and investors.

Despite the SFC’s stronger enforcement
efforts, there have been cases involving

corporate fraud, misleading financial
statements, serious conflicts of interest
and failure to disclose inside information.
The SFC is conducting a large number of
investigations into such cases, many of
which involve alleged dereliction of duties
on the part of directors and senior
executives. If all of these allegations are
proven, there are potentially very significant
investor losses.

The key issues in these cases include
outright fraud by dominant directors or
senior executives who are usually company
controllers. Some company controllers were
found to put their own interests before those
of the company and its minority shareholders.
We also noticed other directors or senior
executives deferring to a dominant company
controller by relinquishing their
responsibilities or accepting compromised
roles which prevent them from properly
discharging their own duties.

There were also instances where INEDs did
not act as a check and balance on executive
directors and failed to thoroughly consider
whether certain commercial proposals were
economically sound and in the interests of
all shareholders. In addition, some boards
and senior executives did not have proper
controls to identify and track inside
information, and to disclose it as soon as
reasonably practicable.

Senior management accountability

The key priorities for the SFC’s
investigations and enforcement actions
include  fraud, misleading financial
statements and serious conflicts of interest.




To hold directors and senior executives
accountable for their actions, the SFC
will continue to use all the enforcement
powers available to it under the
Securities and Futures Ordinance
(SFO). This is one of the most effective
ways to change corporate behaviour and
dissuade future misconduct. For
example, the SFC has power to:

® Seek injunctive and other orders
for restitution or damages against
anyone, including a director or
senior officer, who has contravened
the SFO.

® Obtain court orders for breaches by
current and former directors and
executives that resulted in losses to
listed companies. For instance, the
SFC may seek disqualification
orders for up to 15 years and orders
that the relevant directors pay
compensation.

® Secck disqualification and other
orders directly against any officer
who failed to take reasonable
measures to establish proper
safeguards to prevent market
misconduct, even if the officer did
not personally engage in the
misconduct.

® [xtend criminal liability to a
company’s officers where an
offence was committed with their
consent, involvement or otherwise
attributable to their recklessness.
Officers who committed offences
are liable to a maximum of 10 years’
imprisonment and a fine of up to
$10 million.

Case in point

In a serious case of fraud and
misleading financial statements before
the Market Misconduct Tribunal
(MMT), the SFC pursued the company
executives of Greencool Technology
Holdings Limited who enabled the
fraud by failing to discharge their
duties.  The  chairman  allowed
Greencool’s net assets to be grossly
inflated in its annual accounts over

several years, and its Mainland
subsidiaries provided false accounts to
the group’s auditors. The company’s
senior executives either knew of the
fraud, or were reckless or negligent as
to whether the accounts were false or
misleading. The MM agreed with the
SFC’s allegations and found some of
them culpable of market misconduct.

LAW
EPORTS

To compensate the victims, the SFC
commenced parallel court proceedings
to seek compensation for more than
1,300  minority shareholders and
obtained an injunction to freeze assets
worth up to $1.2 billion. B
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Buttered Peineapple Bun

Uniquely Hong Kong! We've cleverly combined an already
delicious hot bun with frozen butter to create a wonderful
comfort food that is loved by all.
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