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CSRC’s new Regulatory Proposal to Balance and
Clarify Independent Directors’ Duties and Liabilities
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he recent Kangmei Pharmaceutical (FRISZEZE)
securities fraud case in 2021, where five independent
directors were held jointly liable for billions Chinese
Yuan liabilities, has raised significant concerns
regarding the risks associated with serving as independent
directors at mainland listed companies. In response to these
concerns, the China Securities Regulatory Commission (the
“CSRC”) started the public consultation on the Draft Meas-
ures for the Management of Independent Directors of Listed
Companies ("The Draft") in April. The Draft introduces
constructive changes in terms of director liability and institu-
tional support for independent directors, aiming to enable
them to fulfill their duties diligently and safeguard themselves

from unwanted liability.
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I. No Administrative Penalties if Duties Diligently
Performed

The Draft promulgated clear guidelines for assessing the
diligence of independent directors in fulfilling their
responsibilities. These guidelines encompass various aspects
such as independent director’s role in the board
decision-making process, information acquisition, level of
awareness, measures taken to verify information, and such
directors’ professional and industry backgrounds. These
guidelines assist independent directors in performing their
daily responsibilities diligently. By adhering to these
guidelines, independent directors can demonstrate their

diligent performance and preserve evidence to support their
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due diligent defense in regulatory investigations.
The Draft also outlined specific circumstances under which
independent directors can be exempted from administrative

penalties by the CSRC, if they have been:

1. Performing Diligence from Outside Assistance:

Independent directors who, after seeking separate and
independent professional assistance from specialized
professionals such as accountants or lawyers, still
unfortunately failed to identify issues outside their

professional field.

2. Dissenting by Explicit Objections: Independent

directors who have raised specific objections to illegal,
non-compliant or suspicious matters, recorded such in
board or committee meeting minutes, and voted against

or abstain from voting during board meetings.

3. Concealed by a listed company: The listed company or

its related parties internationally concealed illegal or
non-compliant activities and the independent directors

did not have access to relevant information.

4. Obstructed by a listed company: Independent directors

were impeded by the listed company from fulfilling their
duties, resulting in their inability to assess the accuracy
and completeness of information. Such impediments
are reported by the independent directors to the CSRC

and the stock exchange.

The Draft proposed to lift administrative penalties on the
independent directors imposed by the CSRC. However, it is
yet to be clarified by the People’s Supreme Court on whether

the Draft will have any effect in civil litigations with investors.

II. Rights of Engaging Outside Professionals

The Draft proposed to grant independent directors the right
to separately engage outside independent professionals (e.g.,
auditors and lawyers) to carry out audits, provide
consultations, or verify specific matters. Moreover, the costs
incurred by such engagements should be borne by the listed
company. This provision, when implemented, will empower
independent directors to enhance their performance
capabilities by seeking independent expert advice, conducting
thorough reviews, and fulfilling their responsibilities

effectively.

III. Directors Liability Insurance

The Draft reiterated that listed companies may purchase
director liability insurance so that independent directors
could be in a better position to manage potential risks while
performing their duties.

However, it is crucial for independent directors to exercise
caution and conduct a thorough review of the insurance policy
terms and exclusions to ensure the adequacy and

effectiveness of the insurance coverage.
Conclusion

The Draft represents a constructive regulatory enhancement
to empower independent directors of Mainland listed
companies. Looking ahead, we expect to see more clarity in
the regulations and implementation guidelines from the
authorities to further address the existing challenges faced by
independent directors. B

Tim Yimin LIU MHKIoD is partner of Global Law Office.
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the premier body representing professional directors

Values to Members

Recognition: an authoritative body
Availability: information and education service
Representation: collective director voice
Diversity: multi-sectoral and multi-cultural
Networking: local and cross-border

Experienced, new and potential directors from companies of all sectors and

all types of firms or organisations are \welcome to jOin I/}
For more information, please call +852 2889 9986 .
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